

investigation did not determine where the other trucks were located or
where the crew was standing,, his opinion was that the only safe shelter
within 500 feet of the blast was under the drill rig.  He also confirmed
that had the blasting crew been under the trucks, he would not have issued
the citation for this violation,

I have some difficulty in comprehending precisely what MSHA's position
is with respect to the alleged failure by Austin Powder to provide the
type of shelter contemplated by the second sentence of section 77.1303(h).
I suspect that the Inspector decided to Include this specification in his
citation after determining during his investigation that Mr, Lucas was
standing some thirty feet from the drill rig and was not under It when
debris from the blast went over his head.  Since the inspector apparently
did not determine where the rest of the crew was positioned, I have no way
of knowing what .he had In mind with respect to the rest of the crew.

As I interpret the cited standard, if suitable blasting shelters are
provided, there is no requirement that persons be cleared and removed from
the blasting area.  Conversely, if persons are not within the blasting
area, there is no logical reason for requiring suitable blasting shelters.
The language of the standard leaves much to the imagination, and I suspect
that this is the reason for MSHA's anemic argument which appears at pg. 8
of its brief as follows:

A * A the fact that there were some trucks inside
the blasting zones at the time of the blast Is not a
substitute for specifically designating and providing..
suitable shelters for the protection of miners. Unless
the miners are trained in using shelters and know where
the designated shelters are, they do not serve their
intended purpose.

On the facts of this case, it would appear that the fatality which
occurred prompted the Inspector to conclude that suitable shelters were
not provided.  However, a fatality, in and of itself, does not establish
a violation of any mandatory safety standard.  On the facts of this case,
I cannot conclude that MSHA has established by a preponderance of any
credible evidence, that Austin Powder failed to provide suitable shelters.
To the contrary, I conclude and find that the evidence establishes that
suitable shelters, within the language of the cited standard, were in
fact provided.  If MSHA chooses to penalize a mine operator or its independent
contractor everytime a fatality occurs, without regard to whether or not
the facts presented justify such a course of action, then I suggest it
seriously consider completely outlawing blasting or the use of explosives,
or in the alternative, promulgating standards which make sense.  I conclude
and find that MSHA has failed to establish that suitable shelters were
not provided, and that portion of the citation which alleges that were
not; IS VACATED.
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t penetrate the roof.  He also testified
